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DUHE, Circuit Judge:

Appdlants ask this Court to reverse the Tax Court’s conclusion that a non-transferrable
lottery prize payable in seventeen annua installments is a private annuity that must be valued, for
estate tax purposes, in accordance with 26 U.S.C. 8 7520. Because we conclude that the prize is
properly characterized a private annuity, and that non-marketability does not render the valuation of
the prize under § 7520 and the regulations unreasonable, we affirm.

|. Factual and Procedural History



Gladys Cook and her sister-in-law Myrtle Newby had a longstanding informal agreement
under which they jointly purchased Texas lottery tickets and shared the winnings. On July 8, 1995,
Cook bought a winning ticket valued at $17 million, payable in 20 annua installments. The initia
payment of $858,648 was made July 10, 1995, and the remaining payments of $853,000 each would
be made on July 15th of the next 19 years. Texas|aw prohibited the assignment, other than by court
order, of theright to receive thelottery payments; neither could the prize be collected inalump sum.

On July 12, 1995, Cook and Newby converted their informal partnership to aformal limited
partnership, MG Partners, Limited (“MG Partners’ or the “partnership”), and each assigned her
interest in the lottery winnings to the partnership.! In exchange, each received a 48% limited
partnership interest and a 2% general partnership interest.

Cook died November 6, 1995. The partnership’s assets on that date, the valuation date for
estate tax purposes, were $391,717 in cash and the right to receive 19 annual lottery payments of
$853,000 each. The parties stipulated that, because of the prohibition on transfer of thelottery prize,
no market for the right to lottery payments existed in Texas at the time of Cook’ s death.

Cook’ sexecutor hired avaluation expert, Peter Phalon. Phalon valued the partnership’ sright
to lottery paymentsat $4,575,000, using adiscounted cash flow method and including a discount for
non-marketability. He valued the Estate’ s interest in the partnership at $1,529,749, which amount

the Estate included on its tax return.

! To address the apparent inconsistency posed by Cook and Newby transferring the non-
transferrablelottery prizeto MG Partners, Ltd., the Estate explainsthat the partnershipitself won the
prize, and the document titled “ Assignment” in the partnership agreement was not atrue assgnment
in violation of the state law restriction; instead, it was a formalization of the already existing
partnership. The Commissioner hasaccepted the partnership asowning thelottery prizefor purposes
of thislitigation.



The Commissioner assessed a deficiency based on the vaue of the partnership interest.
Reecting the expert valuation relied on by the Estate, the Commissioner valued the partnership’s
right to thelottery paymentsusing 26 U.S.C. § 7520 and the accompanying regul ations (the “annuity
tables’), which govern the valuation of private annuities. The value under the annuity tables was
$8,557,850. The Commissioner then valued the Estate’ s partnership interest, discounted for lack of
control, restrictionsin the partnership agreement, and lack of aready market, at $3,222,919, yielding
adeficiency in the tax paid by the Estate of $873,554.

The Estate petitioned the Tax Court for aredetermination of the deficiency, contending that
the Commissioner erred in using the annuity tablesto vaue the lottery prize held by the partnership.
The Estate procured asecond expert valuation, and the Commissioner procured itsown expert inthe
event that the annuity tables were held not to apply.? Foregoing trial under Tax Court Rule 122, the
parties stipulated that the only remaining disputed issue was whether thelottery prize must be valued
according to the annuity tables for purposes of valuing the partnership interest.® The parties
stipulated to alternate values for the partnership interest, agreeing that if the prize must be valued
under the annuity tables, the value of the partnership interest was $2,908,605; if not, it was
$2,237,140.

The Tax Court held that it was bound under a previous Tax Court case, Gribauskus v.

Commissioner, 116 T.C. 142 (2001), to vaue the lottery payments using the annuity tables.

2William Frazier, the Estate’ s expert, valued the payments at $6,053,189 and the partnership
interest at $2,067,867. The Commissioner’'s expert, Francis Burns, valued the payments at
$5,762,791 and the partnership interest at $2,406,413. Both experts discounted the value of the
lottery prize for non-marketability.

3 Stipulations are at Rec. Ex. Tab 2.



Gribauskas, which has since been reversed by the Second Circuit,* held that alottery prizeisaprivate
annuity that must bevaued under theannuity tables. The Estate appeal's, asserting that the Tax Court
erred invauing thelottery prize rather than the partnership, and dternatively, in determiningthat the
annuity tables do not assign an unreasonable value to the lottery prize.

DISCUSSION
A. Standard of review

We review the Tax Court’s factual findings for clear error, see, e.9. Mclngvalev. Comm'r,

936 F.2d 833, 836 (5th Cir. 1991), and its conclusions of law de novo. See American Home

Assurance Co. v. Unitramp Ltd., 146 F.3d 311, 313 (5th Cir. 1988). Mathematical computation of

far market value isafactual issue; however, determination of which isthe proper valuation method

isaquestion of law. Estate of Dunn v. Comm’r, 301 F.3d 339, 348 (5th Cir. 2002).

B. The asset to be valued

The Estate chalenges the Tax Court’s conclusion that ownership of the prize by the
partnership, rather than outright by Mrs. Cook, made no difference to the question of itsvalue. The
Estate contends that the Tax Court’s error is evident in its statement that it saw “no difference
between aright to receive |lottery payments that is owned by a partnership in which decedent owned
an interest and an identical right to receive lottery payments that was owned directly by decedent.
In both instances, the asset must be given avalue in order to determinethe tax consequences to the
Estate.” The Estate arguesthat Mrs. Cook’ s partnership interest, rather than the lottery prize itself,
isthe asset that must be valued. We do not agree, however, that the Tax Court was asked to value

the partnership. The stipulations clearly frame the issue in terms of whether the lottery prize owned

* Gribauskas v. Commissioner, 2003 WL 22006241 (2nd Cir. 2003), discussed infra.
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by the partnership must be valued under the annuity tables.

The Estate asserts that the asset-based approach is not the only way to vaue the partnership
interest, but if alottery prize must always be valued using the annuity tables, other valuation methods
will become unavailable when a partnership owns alottery prize or other private annuity. Because
the law allows more than one method of valuation, in the Estate’ s estimation, it would be error to
reach a conclusion that forces the use of only one method.

Wedisagreewiththe Estate’ scharacterization of the val uation methods as mutually exclusive
in application. The value of the partnership’s assets is but one component in the valuation analysis.

Asillustrated in Dunn v. Commissioner, 301 F.3d 339 (5th Cir. 2002), valuation of aclosdy-held

businessinterest may involve a baance between income-based and asset-based valuation, depending
onwhat feature of the interest best reflectsits desirability to awilling buyer, its assets or the income

stream it produces. Stated another way, valuation of an entity’ s assets need not be the end of the

® The stipulation frames the issue as follows:

1. The only disputed issue in this case is whether 19 annual |ottery installment payments to
be paid by the Texas Lottery Commission must be valued as a private annuity under the
valuation tables provided in Treas Reg. § 20.2031-7 and 26 U.S.C. § 7520 ("the annuity
tables") in valuing the petitioner'sinterest in MG Partners, Ltd. This statement of the issue
does not imply discounts related to the fact that the right to the lottery payments was held by
MG Partners, Ltd., alimited partnership, areindispute. Partnership-related discounts are
taken into account in the agreed-upon aternative values set forth in § 2 below.

2. That parties agree that the value of the petitioner'sinterest in MG Partners, Ltd. will bethe
amount set forth in (@) or (b) below, depending on the final judicia decision of the disputed
issue described in 4 1 above:

(@ If thefind judicia determination is that the annuity tables must be applied, the value of
the petitioner'sinterest in MG Partners, Ltd. will be $2,908,605.00.

(b) If thefina judicia determination isthat the annuity tables are not required to be applied
invaluing the 19 lottery payments, the value of the petitioner'sinterest in MG Partners, Ltd.
will be $2,237,140.00.



valuation process. There was indeed avalue assigned to the company’ s assets in Dunn, athough in
that case we determined that the asset-based value was secondary to the income-based value in
accurately capturing the value of the entity. Dunn, 301 F.3d 339, 357 (assigning weights of 85% to
the value of the company’ sincome stream and 15% to that of itsassets). Here, however, the parties
have stipulated to alternate values of the partnership interest, depending upon whether the annuity
tables apply to the prize or do not apply; therefore, the balance (value of partnership interest) has
been agreed upon. Our holding does not mandate application of one method or the other to the
partnership; rather, it bears only on the proper method of valuing the lottery prize.
C. Valuation of thelottery prize

The Internal Revenue Code taxes the “transfer of the taxable estate,” 26 U.S.C. § 2001 (a),
defined as the vaue of the gross estate less gpplicable deductions, 26 U.S.C. § 2051. The gross
estate comprises “dl property, real or personal, tangible or intangible.” 26 U.S.C. § 2031 (a). 26
U.S.C. § 2033 requires inclusion in the gross estate of dl property to the extent of the decedent’s
interest.

Treasury Regulations § 20.2031-1(b) governs valuation generally, providing that “the value
of every item of property includible in a decedent’s gross estate under sections 2031 through 2044
isitsfair market value at the time of decedent’sdeath.” Fair market value is defined as “the price
a which the property would change hands between awilling buyer and awilling seller, neither being
under any compulsion to buy or sall and both having reasonable knowledge of relevant facts. . . .”
Id.

Inthe case of aprivate annuity, fair market value is determined not under the general willing-

buyer-willing-seller test, but under the method prescribed by 26 U.S.C. § 7520 and the



accompanying regulations. In general, the value of a private annuity is determined by a factor
composed of an interest rate component and amortality component. When the annuity isfor aterm
of years rather than an interest for life, the mortality component is equal to the term of years. The
interest rate component is determined using a rounded interest rate equal to 120 percent of the
Federal midterm rate in effect for the month in which the valuation date falls. 26 U.S.C. § 7520;
Treas. Reg. § 20.7520-1(b).

Thus, for the property interests subject to § 7520 and the accompanying regulations, the
sometimeswide variation produced by experts' fair market valuation methods gives way to certainty
provided by the valuation tables. In enacting § 7520(a)(1) and requiring valuation by the tables,
Congress displayed a preference for convenience and certainty over accuracy in the individua case.

Bank of Cdliforniav. United States, 672 F.2d 758, 760 (9th Cir. 1982); Continental Ill. Nat. Bank

& Trust Co. v. U.S., 504 F.2d 586 (7" Cir. 1974). These casesrecognizethat, intheaggregate, error

costs will besmall. The applicability of the annuity tablesis not, however, unassailable. They must

be used to value annuities “‘ unlessit is shown that the result is so unrealistic and unreasonable that
either some modification in the prescribed method should be made, or complete departure from the
method should be taken, and a more reasonable and realistic means of determining vaue is

available’” O'Rellly v. Commissioner, 973 F.2d 1403, 1407 (8th Cir. 1992)(quoting Weller v.

Commissioner, 38 T.C. 790, 803 (1962)). The party challenging applicability of the tables has the

substantial burden of demonstrating that the tables produce an unreasonable result. |d. at 14009.
Recently, the Ninth and Second Circuits have, surprisingly enough, dealt with casesinwhich

facts very similar to those before us have arisen.  Gribauskas, 2003 WL 22006241; Shackleford v.

United States, 262 F.3d 1028 (9th Cir. 2001). In previous cases, courts departed from valuation



tables only when individual cases involved facts substantially at variance with factual assumptions

underlyingthetables. See, e.q., Berzonv. Commissioner, 534 F.2d 528, 532 (2d Cir. 1976)(departure

appropriate when income from an investment could be predicted to be zero but actuarial tables
assumed ayidd of 3.5%); O'Reilly, 973 F.2d at 1406 (very low dividendswere historically paid, but

tables assumed a substantially higher yield); Froh v. Commissioner, 100 T.C. 1, 5, 1993 WL 1869

(1993) (income stream was expected to be exhausted before expiration of the income term); Estate

of Jennings v. Commissioner, 10 T.C. 323, 327 (1948) (decedent’ s husband, a beneficiary for life,

was not expected to live longer than a year from decedent's death); Hanley v. United States, 63 F.

Supp 73, 81-82 (Ct. Cl. 1945)(actual interest rate was 3%, but tables assumed rate of 4%).

Now, however, the Second and Ninth Circuits have recognized limits to the policy of
standardization and a concurrent breadth in the exception to applicability of actuarial tables.
Gribauskasat * 1, * 3; Shackleford at 1033. Both circuits held that marketability must be considered
in valuing the enforceable right to receive a series of cash payments.

1. Classification of the lottery prize as a private annuity

The Estate argues that the lottery prize is not a private annuity, and therefore it is not

susceptibleto valuation under thetables. The Tax Court relied onitspreviousdecision in Gribauskas

v. Commissioner, 116 T. C. 142 (2001), rev’d on other grounds, Gribauskasv. Commissioner, 2003

WL 22006241 (2nd Cir. 2003), which addressed at length the same arguments presented by the
Estateinthiscase, in holding that the lottery prize isaprivate annuity. Section 7520 does not define
“annuity,” but we find the reasoning of the Tax Court in Gribauskas on thisissue persuasive: alottery
prize is within the customary meaning of the term annuity, which is“‘An obligation to pay a stated

sum, usually monthly or annually, to a stated recipient.” |d. (quoting Black’s Law Dictionary).



Gribauskas considered the characteristics of a non-transferrable lottery prize payable in yearly
installments against those of notes receivable, leaseholds, patents, and royalty payments, none of
which are valued under actuaria tables and all of which share some characteristics with the lottery
prize. Thecourt distinguished the non-annuity assets, however, ashaving val ue dependent on market
forces that affect the value of the underlying asset or the likelihood of continued payments. In
contrast, a private annuity may be defined broadly, as the right to a series of fixed payments
independent of market forces. Thelottery prize, an unsecured right to a series of fixed paymentsfor
acertain termwith virtually no risk of default, falls within the definition of a private annuity, valuable
under the 8 7520 tables.

2. Reasonableness of the result produced by the annuity tables

The Estate holds out the three results from val uation experts against the result fromthe tables
as speaking for themselves on the question of reasonableness. The annuity-table valuation of the
lottery prize exceedsthe lowest expert valuation by $3,982,850, and the highest by $2,504,661. The
difference in the numbersis attributableto non-marketability discounts applied by the expertsto the
lottery prize but not taken into account by the valuation tables The Tax Court observed that the
wide discrepancies between the three expert valuations made “a compelling argument justifying use
of the valuation tables,” given Congress's policy of standardizing valuation.

Theresult produced by the valuation tablesis not unreasonabl ebecause the factor accounting
for the disparity between the expert and the table valuation, i.e., a marketability discount, is not

properly applied to the lottery prize. The non-marketability of a private annuity is an assumption



underlying the annuity tables.® For example, the value of survivor annuities payable under qualified
plans (transfer of which is prohibited by ERISA); charitable remainder annuity trusts; and grantor
retained annuity trusts (GRATS); which are not marketable, are determined by use of thetables. See,
Treas. Reg. § 1.664-2(c); 20.2039-2(c)(1)(viii) and (c)(2). Asdiscussed above, the cases in which
courts have seen fit to depart from the valuation tables have involved facts that disproved

assumptions underlying the tables. The holdings in Shackleford and Gribauskas depart from that

longstanding trend based on the premise that the right to alienate isfundamental to the valuation of
any property.” Gribauskas at * 2; Shackleford, 262 F.3d at 1032 (“ The right to transfer is‘ one of the
most essentia sticks in the bundle of rights that are commonly characterized as property.’)(quoting

Y oupee v. Babbitt, 67 F.3d 194, 197 (Sth Cir. 1995), &ff'd, Babbitt v. Youpee, 519 U.S. 234, 117

S. Ct. 727, 136 L. Ed.2d 696 (1997)). We agree tha the right to alienate is necessary to value a
capital asset; however, wethink it unreasonableto apply a non-marketability discount when the asset
to be vadued istheright, independent of market forces, to receive acertain amount of money annually
for a certain term. Y oupee involved restrictions on the right to devise land, a capital asset. The
remaining cases relied upon by the Ninth Circuit also involved capital assets, such as corporate stock,
for which valueis not readily ascertainable absent a transfer from buyer to sdller. See Mailloux v.

Comm'r, 320 F.2d 60, 62 (5th Cir. 1963)(alienability restrictions reduce value of highly speculative

® The Estate argues that an assumption of marketability underliesthetablesinthat theinterest
rate component is based on “marketable obligations of the federal government.” The interest rate
earned by marketable obligations of the federal government is used to determine the discount to
present value; it does not indicate an assumption that the asset being valued under the table is itself
marketable.

" As explained hereafter, therein lies the error of the Second and Ninth Circuits and the
dissent which relies upon those decisions.
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stock); Bayley v. Comm'r, 624 F.2d 884, 885 (9th Cir. 1980) (holding that stock transfer restrictions

affect valuation); Trust Services of Am., Inc. v. United States, 885 F. 2d 561, 569 (9th Cir. 1989)

(discount may be necessary to accurately value stock subject to resale restrictions); Estate of Jung
v. Comm'r, 101 T.C. 412, 434 (1993) (marketability discount applied to minority shares in closaly
held corporations to reflect hypothetical buyer's concern that there will not be a ready market);

Theophilos v. Comm'r, 85 F.3d 440, (9th Cir. 1996) (lack of control discount for minority shares).

The Second Circuit recognized that previous cases departing from the tables involved not
samply adisparity in numbers but factual assumptions in the tables that were inconsigent with the
facts of an individua case. Gribauskasat *3. The court reasoned that the exception recognized by
previous cases is broader than the Commissioner suggests, as evidenced by the standard of an
“unreasonableand unredlisticresult.” 1d. Whilean extraordinary casewhosefactsarenot duplicative
of previous cases might justify departure, the exception isnot so broad asto include acaseinvolving
a factor not necessary to determine the asset’s value. We note that the Second Circuit relied in
Gribauskasontheparties' stipulationsthat thenon-marketability of thelottery prizereduced itsvalue.
Id. at *1 (“Notably, the partiesstipulated that a market for the Lotto winnings did exist at the time
the return was filed [and] that the prize's market value was diminished considerably due to transfer

restrictions. . ..”). Inthe case at bar, the parties stipulated that no market existed for the lottery

prize.
Marketability isimportant to the valuation of an asset when capital appreciation isan element

of value or when the value would otherwise be difficult to ascertain. Other kinds of private annuities

11



are valued under the tables despite being non-marketable®? As the Tax Court stated, non-
marketability does not “alter or jeopardize the essential entitlement to a stream of fixed payments.”
The vaue of the lottery prize is readily ascertainable by smple aggregation of the paymentsto be
received. The value of the prize must be discounted because it is payable over time, rather than in
alump sum; the tables account for that feature by discounting the payments to present vaue. We
disagree with the Second and Ninth Circuits that areasonablevaluation of the lottery prize requires
a discount for non-marketability. The Tax Court was correct in holding that departure from the
annuity tables is not warranted for valuation of the lottery prize.
CONCLUSION

We find no error in the Tax Court’s construction of the stipulations. The stipulations
provided alternate values for the value of the partnership, thusleaving only the question of the lottery
prize' s valuation. We conclude that the lottery prize is a private annuity, and the value produced
under the valuation tables is not so unreasonable or unredlistic as to warrant resort to a different
valuation method. We affirm the judgment of the Tax Court holding that the prize must be valued
under the tables.

AFFIRMED.

8 For example, survivor annuities payable under qualified plans, the transfer of which is
prohibited by ERISA. Treas. Reg. § 26 CFR § 1.664-2.
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W EUGENE DAVIS, Circuit Judge, dissenting:

For the reasons that follow, | agree with the well-reasoned
opi nions of the Second and Ninth GCrcuits and would not create a
circuit split on the narrow i ssue presented in this appeal.

The broad I egal principles that control this case are agreed
upon. We start fromthe bedrock prem se that property included in
a decedent’s gross estate is valued at its fair market val ue; that
is, the price at which the property woul d change hands between a
wlling buyer and a willing seller. However, 26 U S.C. § 7520 and
related regulations provide, as a general proposition, that the
value of a private annuity is determned froma table. This table
value is determ ned by applying a factor conposed of an interest
rate conponent and a nortality component. All parties agree
however, that the applicability of the actuarial tables to
determ ne value of a private annuity is subject to an inportant
jurisprudential exception: either the taxpayer or the Conm ssi oner

can avoi d use of the table value by show ng that the result
is so unrealistic and unreasonabl e that either sone nodificationin
the prescribed nethod should be nmade, or conplete departure from

the nethod should be taken, and a nore reasonable and realistic

13



means of determning value is available.” OReilly v.
Commi ssioner, 973 F.2d 1407 (8™ Cr. 1992)(quoting Wller v.
Comm ssioner, 38 T.C. 790, 803 (1962)). The scope of the exception
to the use of the table generated value is the narrow issue
presented to us in this appeal.

The Wller/OReilly test contenpl ates a conpari son between t he
annuity’s value from the table with its value arrived at by an
al ternate net hod based on the particul ar features of the annuity in
guesti on. The O Reilly court explained that application of the
tables in situations where they do not produce a value that
reasonably approximates the fair market value of the gift m ght
well invalidate the regul ation. The court concl uded:

More inportantly, we conclude that in abandoning the

Weller principle [and applying the tables in situations

where the table does not produce the value that

reasonably approxinmates the fair market value of the
gift] the Tax Court uprooted 8§ 25.2512-5 and its tables
fromtheir statutory foundation-—-to determne the fair

mar ket val ue of the property on the date of the gift. W

agree with the court in Geen that the tables should

apply unless the facts present a substantial reason for
departure. But whenever use of the tables would produce

a substantially unrealistic and unreasonable result, and

a nore reasonable and realistic neans of determ ning

value is available, the statute requires, and decades of

case law confirm that the tables may not be used by

ei ther the Conm ssioner or the taxpayer.

ld. 973 F.2d at 1408.

This brings us to the point of ny disagreenent with the

majority. The majority reasons that only the factors consi dered by

the table--interest rate and nortality—can be used to establish

14



that the table value is unreasonabl e. More to the point, the
majority agreed with the Comm ssioner that the annuity’s non-
mar ketability can not be considered. | disagree.

The broad | anguage of O Reilly suggests that any fact rel ated
to the specific annuity in question that is relevant to its market
value can be considered in deciding whether the table value is
unjustified and unreasonable. The court stated that “[t]he
dom nant regulation is 8 2512-1, which provides that value ‘is the
price at which such property woul d change hands between a willing

buyer and a willing seller.” ” 1d. at 1407 (quoting Treas.Reg. 8§

25-2512-1). The court then concluded by enphasizing that the
“valuation of property interests for tax purposes is ‘ever one of
fact and not of formula.’ Thus we nust |ook at nore than the
| anguage of the regulation to resolve this question.” I|d. (quoting
Hamm v. Comm ssioner, 325 F.2d 934, 938 (8th Cr. 1963), cert.
deni ed, 377 U.S. 993 (1964).

The majority declines to followthe circuit courts which have
witten on the precise question presented here: whether statutory
anti-assignnent restrictions on lottery paynents justify departure
fromthe annuity tables when determning the asset’s value. See
Shackleford v. U S, 262 F.3d 1028 (9th Gr. 2001), and Gi bauskas
v. Conmm ssioner, 324 F.3d 85 (2d Gr. 2003). Both cases are
i ndi stingui shable fromthe case at hand.

In Shackl eford, the winner of the lottery prize died after
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collecting three of twenty $508, 000 annual paynents. California
law, |ike Texas |law, prohibited assignnent of l|ottery paynents.
The question was whether the trial court erred in considering the
annuity’s non-marketability in departing fromthe annuity tables.
The court laid out the governing rules as foll ows:

Non- conmerci al annuities, such as the lottery paynents at
i ssue, are valued pursuant to tables pronul gated by the
Secretary of the Treasury except when anot her regul atory
provision applies. 26 U S.C § 7520.

al though the general rule requires that the tables
be used because they provide both <certainty and
conveni ence when applied in |large nunbers of cases
exceptions have been nmde when the tables do not
reasonably approximate the fair market value of the
asset .

262 F.3d at 1031-1032 (citations omtted).

The court then explained why it accepted the district court’s
concl usion that the discount tables did not reasonably approxi nate
the fair nmarket value of the |lottery paynents because of
California’ s statutory anti-assignnent restriction:

| ndeed, the reality of a decedent’s economc interest in
any particular property right is a mjor factor in
determ ning valuation for estate tax purposes. Each of
the characteristics of a property interest nust be
considered in determning its value for taxing purposes.
The right to transfer is “one of the nost essential
sticks in the bundle of rights that are comonly
characterized as property.” It is axiomatic that if an
asset’s marketability is restricted, it is |ess valuable
than an identical nmarketable asset. W have |ong
recogni zed that restrictions on alienability reduce
val ue.

ld. at 1032 (citations omtted).

In Gibauskas, the Second Circuit considered whether the Tax
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Court committed error in applying the actuarial tables and in
refusing to consider the non-marketability of the lottery prize.
The Second Circuit, speaking through Judge Van G aafeiland,
concl uded that the Tax Court erred as a matter of law in concluding
that marketability restrictions did not justify departure fromthe

tables. The Court reasoned that in determning fair market val ue

"[a]ll relevant facts and elenents of value as of the applicable
val uation date shall be considered in every case. 26 CF.R 8
20.2031-1(b).” 324 F.3d at 87. The Conmm ssioner argued, as he

does in this case, that “despite the broad |anguage in departure
cases such as OReilly, departures fromthe tables are appropriate
only when the proponent of departure can show a substanti al
i nconsi stency between the actual facts and the assunptions
underlying the tables, e.g. when the rate of return is actually
| ower than the assunmed rate of return in the tables, or when the
death of the neasuring life is emnent due to termnal illness.”
ld. at 88. The court rejected that argunent and concl uded that
“[t]he governing principle is that a departure is allowed if the
table produces a substantially wunrealistic and unreasonable
result.” I|d. at 89.

| would follow the well-reasoned decisions of the 2" and 9"
Circuits’ holding that in arriving at an alternate fair market
value to conpare wth the table value a court can consider non-

marketability or any other legitimate factor that affects the fair
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mar ket value of the annuity. Those courts properly, | think,
focused on conparing the results of two conputations: the annuity’s
value under the table and its value under any alternate nethod
desi gned to show fair market val ue.

The lottery annuity in this case i s non-market abl e by statute.
Even the Conm ssioner’s expert asserts that its nmarket value is
reduced by over two mllion dollars because of its non-
mar ketability. In conputing an alternate value to conpare to the
table value, the better rule, as recognized by the 2" and 9t
Circuits, is to consider any factor that affects the annuity’s fair
mar ket value, including its non-marketability. O herw se, other
factors that affect fair market value just as much as interest rate
and nortality nust be arbitrarily disregarded. For exanple, under
the Comm ssioner’s theory, the near insolvency of the obligor on
the annuity could not be considered in arriving at its value. For

t hese reasons, | respectfully dissent.
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